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DECISION AND ORDER

This is a claim for benefits under the Longshore and Harbor
Workers’ Compensation Act (herein  the Act), 33 US.C. 8§ 901, et
seq., brought by WIllie J. Steward (Claimant) against Ingalls
Shi pbui I di ng, Inc. (Enployer).

The issues raised by the parties could not be resolved
adm nistratively and the matter was referred to the Ofice of
Adm ni strative Law Judges for hearing. Pursuant thereto, Notice of
Heari ng was i ssued scheduling a formal hearing on February 3, 1999,
in Gulfport, Mssissippi. The hearing was continued to March 17,
1999 in Metairie, Louisiana for the purpose of gathering Enpl oyer's
expert wtness testinony. Al parties were afforded a full
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opportunity to adduce testimony, offer  documentary evidence and
submit  post-hearing briefs. This decision is based upon a full
consideration of the entire record. ' Claimant offered ten (10)
exhibits while Employer proffered seventeen (17) exhibits which

were admitted into evidence along with one Joint Exhibit. This
decision is based upon a full consideration of the entire record.

Post-hearing briefs  were received from Claimant and Employer.
Based upon the stipulations of Counsel, the evidence introduced, my
observations of the demeanor of the witnesses, and having
considered the arguments presented, | make the following Findings
of Fact, Conclusions of Law and Order.

I. STIPULATIONS

At the commencement of the hearing, the parties stipulated
(IX-1), and I find:

1. That the Employer was notified of the injury on June 28,

1994 on Employer's  LS-203; on June 30, 1993 based on Claimant's

claim for compensation; and on December 22, 1994 by formal notice. 2

2. That Employer filed Notices of Controversion on July 11,
1994, August 8, 1994 and February 4, 1998.

3. That Claimant’s average weekly wage at the time of injury
was $320.00.

II. ISSUES
The unresolved issues presented by the parties are:
1. Statute of limitations.
2. Causation and fact of injury.
3. The nature and extent of Claimant’s disability.
4. Effect of Section 933 on claim.
5

. Attorney’s fees, penalties and interest.

! References to the transcript and exhibits are as follows:
Transcript: Tr. ; Claimant’s Exhibits: CX- ; and Employer
Exhibits: EX- : and Joint Exhibit: JX-
% 1t should be noted that the Employer’s First Report of
Injury lists the date of injury as July 6, 1994. (EX-2).
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lll. STATEMENT OF THE CASE
The Testimonial Evidence
Claimant
At the time of the hearing, Claimant was 76 years old and had

a fifth grade education. (Tr.  27). He worked for his father and
was then enlisted with the Army, with which he served for 27 years.

(Tr.  28). He did not use any air-driven pneumatic or vibrating
tools while in the Army. Id __. He was discharged on July 1, 1970.
(Tr.  29). Claimant subsequently began working for Employer on

October 16, 1973 and stayed through September 16, 1981. (Tr. 30).
After 1981, Claimant worked for Chicago Bridge and Iron and
testified that he did not use vibratory tools during that

employment period. (Tr. 31).

Claimant testified that he was diagnosed with diabetes and
high blood pressure in 1983. Id__. He further stated that he was
treated for it at the VA Hospital in  Biloxi, Mississippi. (Tr.
32).

Claimant was originally hired by Employer in the *27
Departnment,” which is the paint departnent. 1d. He testified that
using vi bratory tools never caused himto m ss work or change j obs.
Id. daimant al so stated that during the period of enploynent with
Enpl oyer, he used vibratory tools, including needle guns, rust
machi nes, vertical grinders and chi ppi ng hanmers. (Tr. 32-33). He
estimated that he used vibratory tools about 50%of the tinme he was
enpl oyed. (Tr. 34).

Claimant testified that the | ongest continuous period of tine
he used a chippi ng hammer was about two or three hours. (Tr 38).
He al so stated that he used this particular tool overhead, as well
as in a kneeling position. (Tr. 38-39). Wth respect to needle
guns, Caimant testified that he used these tools overhead and
while standing or kneeling. (Tr. 40-41). He clainmed that
dependi ng on the size of roomon which he was wor ki ng, he m ght use
a needl e gun fromone-half of the day to the whole day. (Tr. 43).
Cl aimant testified that he used grinders overhead, on the floor,
whil e standing and sitting and in close spaces. (Tr. 44). He
believed the grinder caused the nost vibration. (Tr. 46).
Furthernore, he stated that he used each of these types of tools
equal ly. (Tr. 47).

Claimant testified that about two years after he began worki ng
or Enployer he started to feel pain in the his hands and wi sts.
d. He did not seek nedical treatnent for his pain, nor did he go
he hospital. (Tr. 48). After he left Enployer's facility, he
i nued to experience hand, wist and armproblens, particularly

the “change of weather.” [1d. daimant testified that about

—

tot
cont
Wi th
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five years prior to the hearing, in 1993, he began experiencing
numbness and swelling in his hands and wrists. (Tr.  49). He
currently experiences numbness and tingling. Id .
He further  claimed that after he left Employer's facility, he
never used any type of vibrating tools. Id . Claimant also stated
that the tools shown on videotape (CX-10) were depicted fairly and
accurately as he used them in the course of his work at Employer's
facility. (Tr. 52).

On cross-examination, Claimant reaffirmed his  employment
periods. (Tr.58-59). While employed in the paint department, his
principal duties were painting  with a brush, which he admitted did
not vibrate. (Tr.59-60). He admitted that he never worked in the

grinding or sheet metal chipping department, which he explained
used chippers, grinders and needle guns frequently. (Tr. 60-61).

Claimant retired in 1983. (Tr. 62). He stated that if
Employer had gloves available, he used them while using vibratory
tools. Id . He explained that about two years after beginning work
for Employer, he began to feel numbness and pain in his wrists and
hands. (Tr. 65). He attributed this synptomatol ogy to “worKking
with themtools there” (referring to the vibratory tools presented
at the hearing). 1d. He testified that he becane aware that this
synpt omat ol ogy was caused each tine he used the vibratory tools.
(Tr. 66). He continued to experience the sane probl ens whenever he
used vibratory tools. 1d. daimant stated that he was not aware
that the vibratory tools caused his problens until years |ater.
I d.

C ai mant sought nedical attention in 1994 when he was exani ned
at Diagnostic Services at the behest of his attorney. (Tr. 67).
He was unable to recall which physician examned him (Tr. 69).
Claimant testified that he has treated with Dr. Wggins. I d.
G aimant was al so evaluated in New Ol eans, although he could not
remenber who examined him (Tr. 70). He recalled that during the
New Orl eans eval uation, he underwent tests all day. 1d.

Caimant testified that he has been an insulin-dependent
di abetic since 1983. (Tr. 71). He reaffirnmed that he suffers from
hi gh bl ood pressure, for which he takes nedication. (Tr. 72).

The Medical Evidence
Chris E. Wiggins, M.D.

Dr. Wggins, board-certified in orthopaedi c surgery, exam ned
Cl ai mant on August 22, 1994, at which tine Dr. Wggins, along wth
his partner, D. John W Cope, perforned a conprehensive
neur ovascul ar assessnent of his hands. (CX-8, pp. 1-2; CX-3). The
assessnent consisted of an initial exam nation by a general
practitioner where a history was taken, nerve conduction
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vel ocities, current perception threshold, vibronetry and col d wat er
imersion tests. (CX-8, p. 2). He stated in his affidavit that
his diagnosis was nade based on the conbination of Caimnt's
hi story, physical exam nation and objective | ab studies. (CX-8, p.
6) .

Dr. Waggins reported that Cdaimant had been exposed to
vibratory tools for approximately seven years as a shipyard

pai nter. (CX-8, ex. 2, p. 4). Fol l owi ng the exam nation, he
di agnosed Claimant with “bilateral HAVS with diabetes nellitus.”
I d. Dr. Wggins further noted that Cdaimant's neurol ogical

impairment is “Grade 3SN, bilateral”®

and hi s vascul ar study/rating
is “3 bilateral.”* |d.

In his affidavit of January 25, 1999, Dr. Wggins additionally
di agnosed Claimant with bilateral CTS. (CX-8, p. 7). It should be
noted that C aimant had not been evaluated or treated by Dr.
W ggi ns since August 2, 1994. He further opined that based on
nmedi cal reasonable probability, Claimnt's use of vibratory tools
during shi pyard work caused or contributed to his CTS and HAVS and
that “there is likely little nedical treatnment that is indicated
for the HAVS condition, except over the counter nedications at this
time.” (CX-8, p. 7). Additionally, he stated that as a
consequence of HAVS, Cdaimant has a 15% permanent partial
impai rment rating to the right upper extremty and a 15% per manent
partial inpairnent rating to the left upper extremty. (CX-8, p.
8) .

Harold M. Stokes, M.D.

Dr. Stokes is board-certifiedin orthopaedi c surgery and hol ds
a subspecialty training certificate and fell owship in hand surgery.
(Tr. 85; EX-13). He has practiced orthopaedic surgery for 26 years
and since 1989, Dr. Stokes has limted his practice to hand
surgery. (Tr. 86-87). Prior to 1989, Dr. Stokes devoted about 70%
to hand surgery practice. (Tr. 87). He currently carries staff
privileges at East Jefferson General Hospital, Kenner Regional
Hospital, Doctors Hospital of Jefferson, Menorial Medical Center,
Charity Hospital and Children's Hospital. (Tr. 88). Additionally,
he and Dr. George own a private practice called Hand Surgical
Associ ates, which is located in Metairie, Louisiana. |d.

® Dr. Wggins explained that “3SN' nmeant that the nerve
conduction studies were abnormal and noderate to severe
sensorineural changes were present.

* Dr. Wggins further explained that vascul ar stage of “3"
is bilateral, “meaning to both hands, and neani ng noderate to
severe vascul ar changes.”
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Claimant was examined by Dr. Stokes on November 14, 1998 at

his private  facility in  Metairie, at which time Claimant underwent
a full day of testing. Id __. Dr. Stokes explained that there were

Six ~ separate sections through  which  Claimant  would rotate: a
history and clinical examination station; a radiology station; a

grip strength evaluation station; a neurology station; a vascular
laboratory station; and a summary station. (Tr. 89; EX-12). Dr.
Stokes testified that he was directly responsible for the history

and clinical examination and the summary stations. (Tr.90). With
respect to the other stations, Dr. Stokes oversaw other certified
hand therapists whose practice is limited to evaluations and

occupational therapy treatment for the hand. (Tr. 91). Dr. Stokes

further explained that the vascular station was manned by Dr.

George and the neurology station was manned by Dr. Hugh Fleming, a

board-certified neurologist. Id -
Dr. Stokes testified that his testing protocol was designed to

establish whether  Claimant  suffered from HAVS or carpal tunnel

syndrome (CTS) or any other malady of the hands or upper

extremities. (Tr. 92-93). The evaluation was performed over the

course of the day. (Tr. 97).

Dr. Stokes opined that based upon a reasonable medical
probability, the evaluation and testing of Claimant, and his
background, training and experience as a hand specialist, there was
no evidence of HAVS. (Tr. 98). Dr. Stokes, however, found a
history of multiple medical problems, including insulin-dependent

diabetes. Id . Claimant also had a history of renal disease,
asbestosis and hypertension, for which he took medication. Id o
Dr. Stokes testified that the electrodiagnostic studies were

consistent with  a moderate underlying diabetic  neuropathy,  which he
opined accounted for the majority of Claimants symptoms. Id. The
studies further showed objective signs  consistent with  carpal
tunnel  syndrome. (Tr. 99). No other abnormality or denervation

were noted. Id _ .

The vascular studies  were also reported as normal with no

evidence of HAVS. 1Id. Dr. Stokes concluded that Claimant is an
insulin-dependent diabetic with diabetic neuropathy with findings

consistent for moderate bilateral carpal  tunnel syndrome and no
evidence whatsoever of HAVS. Id __. Claimant related to Dr. Stokes

that he last worked for Employer in 1984 and began to experience
symptomatology  of carpal tunnel syndrome in or around 1994 or 1995.
Id . Dr. Stokes opined that Claimant’s moderate bilateral carpal

tunnel  syndrome is not related to his employment with Employer.

(Tr.  100). Rather, he attributes Claimant’s symptomatology to his

diabetes. Id . He additionally stated that there is no reasonable

basis under any recognized diagnostic medical criteria to conclude
that Claimant has HAVS. (Tr. 101). Although he does not believe

the carpal tunnel condition is related to Claimant’s employment,
Dr. Stokes would nevertheless assign a 5% impairment rating to each
upper  extremity. Id . Dr. Stokes reviewed Dr. Wiggins' 1994
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medical records, in which a diagnosis of carpal tunnel syndrome is
not made. 1Id. Dr. Stokes opined that based on reasonable medical

probability, Claimant's moderate bilateral CTS is not employment-

related. (Tr. 102).

On cross-examination, Dr. Stokes testified that his clinic
treats  workers’ compensation  claim patients who are referred by
hospitals, employer's  safety officers, other physicians, attorneys
and insurance companies. (Tr. 103). He estimated that 70% of the
attorney referrals come from defense attorneys. (Tr. 105).

On the date that Claimant was tested in the clinic, Dr. Stokes
estimated that he saw about eight to twelve other patients. Id
He could not recall the exact amount of time spent with Claimant.
Id . Dr. Stokes explained that in addition to his own findings, he
relied on certified hand therapists’ and Dr. Fleming’s objective
findings in reaching his final conclusions that Claimant did not
have HAVS. (Tr. 108). He assumed Dr. Fleming knew about
Claimant’s work history and use of vibratory tools. (Tr. 1112).
Dr. Stokes explained that Dr. Fleming's opinion that Claimant’s
symptomatology is brought on by his diabetic neuropathy did not
depend on whether he knew Claimant's  work history. (Tr.  111-112).
Rather, he stated that there  were specific findings on the
electrodiagnostic tests which pointed to neuropathy. (Tr. 112).

Dr. Stokes definitively ruled out Claimant's  work activity as
the cause of his symptomatology because “his synptons didn't start
until ten years after he stopped working.” (Tr. 113). Dr. Stokes
opined that with vibration-induced carpal tunnel syndrone, the
synptomatol ogy will occur at the tinme the tools are used, not ten
years after an enpl oyee stops working. 1d.

He testified that his clinic has di agnosed patients wth HAVS
and further explained HAVS is not a very common condition. (Tr.
114) .

In his evaluations, Dr. Stokes considered how | ong d ai mant

used vibratory tools. (Tr. 120). He stated that Caimant's
hi story of asbestosis has no effect on his synptomatol ogy. (Tr.
121). Dr. Stoke further testified that based on a reasonable

degree of nedical certainty, Caimant's bilateral CTS was not wor k-
related. 1d.

Dr. Stokes testified that he has reviewed various literature
regarding HAVS, including the N OSH standards. (Tr. 124).
Al t hough he has never published any articles on HAVS, he has
published articles on CIS. (Tr. 125). Dr. Stokes is currently
researching CTS as it relates to the use of vibratory tools for a
future article. Id.



Eric R. George, M.D.

Dr. George is board-certified in plastic and reconstructive
surgery and completed a fellowship in microsurgery of the hand,
which required vascular and microvascular training. (Tr.129-131;
EX-14). His practice has been limited to hand surgery since 1994.
(Tr. 132).

Dr. George was responsible for the vascular testing and cold

challenge testing of Claimant’s upper extremities. (Tr.131). He
explained that the vascular testing included information regarding
demographics, cardiovascular history, smoking history, systolic
blood pressures and segmental pressures testing. (Tr. 133).
Additionally, a Doppler ultrasound, triphasic, monophasic  and
stenotic studies and a photoplethysmography were performed. Id .
Finally, Claimant underwent a cold provocation test and a long
exposure test. (Tr. 134).

Dr. George testified that Claimant had normal vascular studies
and that based on reasonable medical  probability, there was no

evidence of HAVS, nor did the results of the vascular test suggest
that he had HAVS. (Tr. 135; EX-12, pp. 8-14). Furthermore, the

vascular and other studies failed to show any evidence of finger
blanching or vasospasm. Id __. Dr. George opined that Claimant did

not have HAVS. (Tr.136). Withrespectto Dr. Fleming's findings,

Dr. George testified that the EMG and nerve conduction studies
showed moderate diabetic neuropathy and moderate bilateral carpal

tunnel syndrome. (Tr. 137).

On cross-examination, Dr. George testified performing  a nerve
conduction  study on the lower extremity is more commonly performed
with neuropathy of unknown etiology. (Tr. 138). He explained that
with diabetic neuropathy, a classic pattern of nerve disease
appears on the oscilliscope. (Tr. 137). Dr. George also explained
that Claimant’s CTS was consistent with  diabetic neuropathy. (Tr.
139).

Dr. George also testified that he reviewed Dr. Stokes’ summary
of the medical records. (Tr. 140). He attributed the
contradictory findings of Dr. Wiggins to the type of equipment used
during testing, stating that Dr. Stokes and he have “a nuch nore

sophi sticated way of testing this condition.” (Tr. 141).

On re-direct exam nation, Dr. CGeorge opined that Caimnt's
CISis related to his diabetic condition. (Tr. 150).

The Contentions of the Parties

Cl ai mant contends that as a result of |long-termcunul ati ve use
of vibratory tools at Enployer's facility, he has suffered from
hand-arm vi bration syndrome (HAVS) or vibration-induced carpal
tunnel syndrome (CTS). It is further alleged that the nedical
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evidence of Dr. Wiggins unequivocally supports a finding of HAVSor
CTS. Claimant also argues that the statute of limitations should

have begun to run on August 2, 1994, after the examination by Dr.

Wiggins, at which time he alleged that he became aware of his
disability, or on May 25, 1995, the date on which Dr. Wiggins

issued his medical report assigning impairment ratings.

Employer, on the other hand, argues that the medical opinions

of Drs. Stokes and George are reliably supported by objective
medical data and years of clinical experience in the diagnosis and
treatment  of patients with  hand problems. It is further alleged
that the evidence establishes that Claimant does not suffer from

HAVSor vibration-induced CTS. Thus, Employerhasnotincurredany
liability to Claimant and Claimant's claim should be denied. It is

further contended by Employer that Claimant has failed to meet the
requirements of either Sections 12(a) or 13(a) with respect to the
statute of limitations and his claim should therefore be denied.

IV. DISCUSSION

It has been consistently held that the Act must be construed
liberally in favor of the Claimant. Voris _v. Eikel , 346 U.S. 328,
333 (1953); J. V. Vozzolo, Inc. v. Britton , 377 F. 2d 144 (D.C.
Cir. 1967). However, the United States Supreme Court has

determined that the "true-doubt” rule, which resolves factual doubt
in favor of the Claimant when the evidence is evenly balanced,
violates Section 7(c) of the Administrative Procedure Act, 5 U.S.C.
Section  556(d), which specifies that the proponent of a rule or
position has the burden of proof. Director, OWCPv. Greenwich
Collieries , 512 U.S. 267, 114 S.Ct. 2251 (1994), affg . 990 F.2d

730 (3rd Cir. 1993).

In arriving at a decision in this matter, it is well-settled

that the finder of fact is entitled to determine the credibility of
witnesses, to weigh the evidence and draw his own inferences

therefrom, and is not bound to accept the opinion or theory of any
particular medical examiners. Avondale Shipyards, Inc. v. Kennel ,

914 F.2d 88, 91 (5th Cir. 1988); Atlantic Marine, Inc. and Hartford

Accident & Indemnity Co. v. Bruce, 661 F. 2d 898, 900 (5th Cir.
1981); Banks v. Chicago Grain Trimmers Association, Inc. , 390 U.S.
459, 467, reh’g denied , 391 U.S. 929 (1968).

A. The Disease or Injury

A brief  discussion of HAVSand carpal tunnel syndrome (CTS) is
necessary. > HAVS is a relatively new type of claim, and although

®> The majority of this HAVS and CTS information is borrowed
from Morgan v. Ingalls Shipbuilding, Inc. , 29 BRBS 508 (ALJ)
(August 25, 1995). HAVS was first recognized and discussed by
the National Institute for Occupational Safety and Health (NIOSH)




-10-

HAVS has been recognized for some time in Canada and England, and

perhaps other European countries, it was not until 1989 that the
National Institute for Occupational Safety and Health (NIOSH), an

agency of the United States Department of Health and Human

Services, published  criteria for recognizing and reducing the risk
of occupational exposure to hand-arm vibration. See generally CX-
1.

NIOSH defines HAVSas a “chronic, progressive disorder with a
| atency period that nay vary froma few nonths to several years.”
(CX-1, p. 32). The nost comon heal th probl ens associated with the
occupational wuse of vibrating tools are signs and synptons of
peri pheral vascul ar and peripheral neural disorders of the arns,
hands and fingers. These signs and synptons, sone of which are
shared with other repetitive-strain phenonenon, include tingling,
nunbness, pain and bl anching of the fingers, | oss of grip strength,
reduction in finger dexterity, and sonetines sl eep disturbances at
night. 1d. This conposite of signs and synptons has al so been
called “vibration white finger” di sease, cunmul ative trauma di sorder
and Raynaud's phenonenon.

Nl OSH estimates that, on average, alnost one-half of all
wor kers who routinely use vibrating tools will devel op HAVS. |d.
This figure falls within the pervasi veness of all repetitive-strain
injuries, which the Cccupational Safety and Health Adm nistration
(OSHA) recently estimated account for 60%of all workplace ill ness.
See Newsweek, June 26, 1995. Devel opnent of the di sease depends
upon a nunber of factors, nost inportant of which are the anmount of
vi bration (I evel of acceleration) of the tool, daily and cunul ative
toll usage, ergonomics of tool use (how the tool is held) and
| at ency period (tinme between exposure and first signs or synptons).
(CX-1, p. 32).

HAVS is often m staken for CTS (and vice versa) although the
actual damage wrought by the two is thought to be different. CTS
causes neuropathy of the nmedian nerve in the wist; inflammtion
due to excessive or awkward use of the hands and arns; fluid build-
up; and swelling of the tissues and tendons inside the carpa
tunnel. In contrast, HAVS appears to affect the peripheral nerves
and vascul ar systens directly. Snowden, supra at 2. Additionally,
the treatnent options between HAVS and CTS differ: for HAVS
patients, there is no known treatnent (other than to renove the
worker fromthe injurious stinmuli of the workplace to ease pai nful
synptons), but for CTS patients, surgical intervention has relieved
pain. 1d. Surgery usually provides little relief to true HAVS

in September 1989 (Publication No. 89-106), the original source

of much of the information presented in Morgan . The NIOSH report
is included in Claimant’s exhibits. See __ CX-1. See also  Snowden
v. Ingalls Shipbuilding, Inc. , Case No. 1998-LHC-1164 (June 17,

1999) (unpublished).
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patients, as surgery cannot restore damaged peripheral nerve
fibers. 1d.

No single test is sufficient for a HAVS di agnosis, as not all
patients exhibit all synptons. (CX-1, p. 90). Instead, diagnosis
I's usually based on a conbination of positive test results and
enpl oynent history. Several tests can be used to hel p substanti ate
a clinical diagnosis of HAVS. Principal anong these tests are cold
provocation, finger plethysnography, aesthesionetry, grip force,
nerve conduction and sensory acuity. (CX-1, pp. 90-96).

B. Is HAVS an Injury or Disease?

Section 2 of the Act, in pertinent part, defines “injury” as
“...such occupational disease or infection as arises naturally out
of such enpl oynent or as naturally or unavoi dably results fromsuch
accidental injury...” 33 U S C 8§ 902(2). Professor Arthur Larson
poi nts out two crucial points of distinction between accidents and
occupati onal diseases the latter of which is reflected in part as:
(1) an inherent hazard from conti nued exposure to conditions of a
particglar enpl oynent; and (2) a gradual, rather than sudden,
onset .

The Second GCircuit has defined occupational disease as
requiring the satisfaction of three el enents: (1) the enpl oyee nust
suffer from a disease (as opposed to a traumatic injury); (2)
hazar dous conditions surrounding the enploynment nust be of such
nature as to cause the disease (coal dust, asbestos, radiation
etc.); and (3) the conditions nust be peculiar to the specific
occupation, as opposed to enploynent in general. Gain Handling v.
Sweeney, 102 F.2d 464, 465 (2d Cr. 1939), cert. denied, 308 U S
570 (1939); see also LeBlanc v. Cooper/T. Smith Stevedoring, Inc.,
130 F.3d 157, 159 (5™ Gir. 1997); Castorina v. Lykes Bros. S.S
Co., Inc., 758 F.2d 1025, 1030 (5™ G r. 1985).

Al though it could be argued that HAVS results froma traumatic
injury, I find that based upon the information in the NI OSH report,
it is nore reasonable to conclude that it is a disease caused by
repetitive injurious vibrations. Hand problens have been
consi dered both an occupational disease and an injury, depending
upon whether the problem arose from a single violent episode or
repetitive trauma. See e.qg., Johnson v. Director, OACP, 911 F.2d
247 (9™ CGir. 1990); Mrgan supra, n. 5. However, unlike carpa
tunnel syndrome, according to the well-reasoned and credible
medi cal opinions presented in this matter, HAVS develops as a
result of long-termexposure wth a significant delay between the
exposure and onset. Thus, | find and concl ude that HAVS shoul d be
classified as a disease, which satisfies the first requirenent of
the Second Circuit test.

® A. Larson, Workmen’s Compensation Law , 8 41.31 (1993).
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Furthermore, HAVShas been recognized as a disease in official
government  reports, such as the NIOSH report (CX-1), and other
publications which document that the continued and prolonged use of
vibratory tools may be hazardous to a person’s upper extremities.

Therefore, the second requirement has been met.

Finally, the third  requirement is met as well. Conditions,
such as using vibratory tools, which give rise to HAVSare present
in  numerous occupations, such as shipyard work, in which such tools
are used, but are not present in all employment. Claimant credibly
testified that  vibratory tools are commonly used in shipyard
employment. He further testified that he did not use such tools
during work periods other than that pertaining to shipyard  work.
Thus, having met the criteria of Professor Larson and the Second
Circuit, I find that in this particular instance, HAVS is an
industrial, or occupational, disease, rather than an episodic
event.

B. Statute of Limitations

Having found HAVSis an occupational disease, | will consider
whether Claimant gave timely notice of his disease and subsequently
filed his claim in a timely manner.

In the ~case of an occupational disease which does not
immediately result in disability or death, notice must be given
within  one year after the employee or claimant becomes aware or in
the exercise of reasonable diligence or by reason of medical
advice, should have been aware of the relationship between the
employment, the disease and the disability. 33 US.C § 912
Thus, the period does not begin to run until the enployee is
di sabled, or in the case of a retired enployee, until a permanent
i mpai rment exists. It is the claimant's burden to establish tinely
noti ce.

The trier of fact nust determne the date on which the
cl ai ant becane aware of, or should have become aware of, the
relationship between the disease, the enploynent and the
disability. Martin v. Kaiser Co., 24 BRBS 112 (1990); Horton v.
General Dynamics Corp., 20 BRBS 99 (1987).

Addi tionally, Section 13(b)(2), as amended in 1984, states
that a claimfor disability due to an occupational disease which
does not immedi ately result in disability or death, wll be tinely
filed within two years after the enployee or clainmnt becones
aware, or in the exercise of reasonable diligence, or by reason of
medi cal advi ce, shoul d have been aware of the rel ationship between
t he enpl oynment, the di sease and the disability, or within one year
fromthe date of the [ast paynent of conpensation, which ever is
| ater.
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1. Notice

As noted hereinabove, notice  must be given within one year
after Claimant becomes aware or in the exercise of reasonable
diligence or by reason of medical advice, should have been aware of
the relationship between his employment and the alleged injury.
Based on the credible testimony  of Claimant, I find and conclude
that Claimant gave timely notice to Employer of the relationship
between his employment and his injury.

Claimant was originally hired in 1973 by Employer to work in
the paint department. He testified that using vibratory tools
never caused him to miss work or change jobs, nor did he ever seek
medical  treatment or go to the hospital for his pain. He

attributed this symptomatology to using vibratory tools and further
testified that he became aware that this symptomatology was caused
each time he used the vibratory tools.

Employer argues that Claimant testified he began to experience
symptomatology approximately two years  after commencement of
employment with Employer, placing the date of onset at
approximately 1975. However, | find that although Claimant was

obviously = aware that his hands and arms would tingle or become numb
whenever he used vibratory tools for a period of time, there is no
evidence that he should have known that the vibration was what was
actually causing the injury until advised of such by Dr. Wiggins on
August 2, 1994, or alternately, by Dr. Wiggins’ report of May 25,

1995 assigning impairment ratings.

Furthermore, Claimant did not associate his symptomatology
while using  vibratory tools with  any impairment of earning
capacity, as evidenced by his testimony that he never lost any work
time due to such symptoms. (Tr.32). |find that Claimant did not
even appreciate the true nature of his condition until August 2,
1994 when examined by Dr. Wiggins or May 25, 1995, when Dr. Wiggins
assigned  impairment ratings. Thus, | find and conclude that
Claimant's  knowledge of the connection between his use of vibratory
tools and symptomatology did not trigger the awareness provision of
Section 12 because he did not believe that he had an impairment.

See Leathers v. Bath Iron Works Corp. , 135 F.3d 78 (1% Cir. 1998);
Curit v. Bath Iron Works Corp. , 22 BRBS 100 (1988); Lindsay V.
Bethlehem Steel Corp. , 18 BRBS 20 (1986).

Employer first knew of Claimant's injury on July 6, 1994.
(EX-2). Claimant arguably reported the date of accident as
September 15, 1981. (EX-2; EX-3). However, | find Claimant
learned  of the relationship between his injury, employment and
disability on either  August 2, 1994 or May 25, 1995. Thus, atthe
earliest, Claimant knew of the relationship between his injury,
employment and _ disability, on August 2, 1994 when examined by Dr.
Wiggins or May 25, 1995, when Dr. Wiggins assigned impairment
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ratings. Therefore, the notice period began to run on either

August 2, 1994 and tolled August 2, 1995. Alternately, the period

began to run on May 25, 1995 and tolled on May 25, 1996. Because

Claimant notified Employer prior to the dates on which the period

tolled, Claimant’s notice to Employer is deemed timely and on these
grounds, his claim should not be denied.

2. Filing Period

Having found that Claimant provided timely notice to Employer,
the inquiry moves to whether Claimant timely filed his claim for
compensation. I find that based on the evidence of record,

Claimant filed his claim in a timely manner.

The record evidence shows that Claimant's claim for
compensation was filed on June 28, 1994. (EX-1). The LS-203 form
indicates that the date of Claimant’s injury was June 30, 1993.
Id . Thus, the statute of limitations for the filing period began
to run on June 30, 1993 and tolled two years later, in accordance
with the Act, on June 30, 1995. Because Claimant filed his claim
for compensation on June 28, 1994, the claim was clearly filed in
a timely manner. Accordingly, Claimant’s claim for compensation is
not time-barred.

C. Compensable Injury/Disease

Having concluded that Claimant’s notice and filing of claim
were timely, a consideration of the substantive merits of
Claimant's case is undertaken hereinbelow.

As previously noted, Section 2 of the Act, in pertinent part,

defines “injury” as “...such occupational disease or infection as
arises naturally out of such enploynent or as naturally or
unavoi dably results from such accidental injury...” 33 US. C 8§

902(2). A presunption that an injury arose out of enploynent
arises once a claimant establishes a prim facie claim for
conpensation. Merrill v. Todd Pacific Shipyards Corp., 25 BRBS 140
(1991); Stevens v. Tacoma Boat Building Co., 23 BRBS 191 (1990).
In order to establish a prima facie claim for conpensation, a
cl ai mant need not affirmatively establish a connecti on between work
and harm Rather, a claimnt has the burden of establishing only
that he sustained physical harm or pain and that an accident
occurred in the course of enploynent, or that conditions existed at
t he workpl ace which could have caused the harmor pain. Kier v.
Bet hl ehem Steel Corp., 16 BRBS 128 (1984); Kelaita v. Triple A
Mach. Shop, 13 BRBS 326 (1981), aff'd sub nom, Kelaita V.
Director, OACP, 799 F.2d 1308 (9™ Cir. 1986); Stevens v. Taconm
Boat Building Co., 23 BRBS 191 (1990).

Cl ai mant ' s credible  subj ective conpl aints of synptons and pain
can be sufficient to establish the element of physical harm
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necessary for a prima facie case and the invocation of the Section

20(a) presumption. See Sylvester v. Bethlehem Steel Corp. , 14 BRBS
234, 236 (1981), affd sub nom. Sylvester v. Director, OWCP 681
F.2d 359, 14 BRBS 984 (5th Cir. 1982).

1. Physical Harm or Pain

In the present case, Claimant credibly testified that he
suffers from numbness and tingling in his hands. (Tr. 49).
Additionally, the medical evidence of record establishes that

Claimant was examined and evaluated for this symptomatology by Drs.
Wiggins, Stokes, George and Fleming.

Moreover, Dr.  Wiggins, who evaluated Claimant in 1994
originally diagnosed Claimant with HAVS. (CX-5). In his January
1999 affidavit, he additionally found that Claimant suffered from
moderate bilateral carpal tunnel syndrome as a result of long-term
vibratory tool use. (CX-8).

Given the liberal construction of the Act, the credible
testimony of Claimant and the medical evidence of record, a finding
that Claimant incurred a physical harm or pain which could be
related to his employment is supported by the instant record.

Thus, | find that Claimant has shown that he suffered a harm or
pain and has consequently met the first element of a prima facie
claim for compensation.

2. Accident or Conditions At Workplace

In  addition to meeting the first element of a prima
facie  claim, Claimant must also show that an accident at work or
conditions in his workplace could have caused the harm. Kier ,
supra .

The injury alleged in this case is that Claimant has HAVS or
vibration-induced carpal tunnel syndrome, which he further  contends
was the result of long-term vibratory tool use at Employer’s
facility. At the hearing, Claimant credibly testified he used
vibratory tools, including needle guns, rust machines, vertical

grinders  and chipping hammers. (Tr. 32-33). He estimated that he

used vibratory tools about 50% of the time he was employed. (Tr.

34). Furthermore, a videotape was presented at the hearing which

showed these specific vibratory tools being used on steel surfaces
in a shipyard setting, which Claimant testified was an accurate and
fair  portrayal of the type of work he performed on similar  surfaces
with similar tools.

In light of the foregoing, | find that a preponderance of the
testimonial evidence  establishes that  conditions in  Claimant’s
workplace existed which could have caused Claimant's harm or pain.
Accordingly, Claimant has shown a prima facie claim for

compensation.
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3. Employer’'s Rebuttal Evidence

If the claimant has shown a prima facie claim for a
compensable injury, a presumption arises that the injury arose out
of the course of his employment. Lacy v. Four Corners Pipe Line ,
17 BRBS 139 (1985). This is, however, a rebuttable presumption
which the employer can rebut by presenting substantial evidence
that the injury was not employment related. 33 U.S.C. §8 902(2);

see also Samyv. Loffland Bros. Co., 19 BRBS 228, 231 (1987).

In light of the nedical evidence presented by the parties, |
find and conclude that the record does not establish a causal
connection between Claimant's alleged injury (HAVS or vibration-
i nduced carpal tunnel syndrone) and disability and his enpl oynent,
during which he allegedly used vibratory tools. Mor eover, the
medi cal evidence fails to establish the existence of HAVS, but
rather, supports a conclusion that C aimant does not suffer from
hand-armvi brati on syndrone what soever. Additionally, although the
nmedi cal evidence of record establishes that O aimant suffers from
CTS, such condition is the result of diabetic neuropathy and not
due to the long-term use of vibratory tools. Thus, | find and
conclude for the followng reasons that Enployer has rebutted
Claimant's prima facie case.

Dr. Wggins, a board-certified orthopaedist who has no
subspecialty in hand assessnents, originally diagnosed C ai mant
wi th HAVS. (CX-5). In 1999, he stated in his affidavit that
G ai mant had noderate bilateral CTIS. (CX-8, p. 7). It should be
noted that Caimant had not followed-up with Dr. Waggins since
August 2, 1994. Dr. Wggins' test assessnent consisted of nerve
conduction studi es, perception threshold, vibronmetry and col d wat er
i mrersion tests. (CX-8). Dr. Wggins also took a history of
G aimant, which presuned Caimant wused vibratory tools at
Enpl oyer's facility from 1973 through 1981. Hi s diagnosis was
based on this history, the physical examand the test results, as
noted in his affidavit and attached report. (CX-8, ex. 2).

Drs. Stokes, CGeorge and Fl emi ng, on the other hand, personally
eval uated C ai mant on Novenber 14, 1998 and oversaw the testing
protocol. (EX-12). During the evaluation, C ai mant underwent siXx
separate testing stations, which were manned by Drs. Stokes, Ceorge
or Flem ng and conducted by certified hand therapists. Based on
the history, physical examand test results, Dr. Stokes concluded
that there was no evidence of HAVS or vibration-induced carpal
tunnel syndrome. (Tr. 98-101; 121).

Upon review of all of the nedical evidence of record, | find
Drs. Stokes and George's nedi cal opinions warrant greater probative
wei ght than Dr. Wggins. | further find and concl ude that C ai mant

does not have HAVS or vibration-induced CIS for purposes of
di sability conpensation. | accord greater probative weight to Drs.
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Stokes and George for the following reasons:

First, Drs. Stokes and George have exceptional qualifications.
Dr. Stokes, board-certified in orthopaedics, has practiced for 26
years and has limited his  practice to hand surgery since 1989.
(EX-13). Dr. George is trained as a vascular surgeon and holds a
board-certification in plastic and reconstructive surgery. (EX-
14). His specialty lies in surgery and microsurgery of the hand.

Id . Dr. George also completed a hand fellowship and a sub-
specialty in hand and upper extremity reconstruction. Id .
Additionally, Dr. Fleming, who manned the neurologic portion  of the

test assessment, is a board-certified neurologist and a clinical
instructor of Neurology at LSU Medical School. (EX-15).

Dr.  Wiggins, on the other hand, does not hold the same
qualifications in hand surgery and practice as does Drs. Stokes and
George. (CX-3). On this basis, | do not find that Dr. Wiggins’
medical opinions warrant more probative  value than Drs. Stokes and
George, who are clearly more qualified in the hand and upper
extremity areas. Moreover, Dr. Wiggins additionally diagnosed
Claimant with bilateral vibration-induced CTS, as noted in his
January 1999 affidauvit. (CX-8, p. 7). However, | accord less
probative weight to Dr. Wiggins’ medical opinion in light of the
fact that Claimant had not been examined or evaluated by him since
August 2, 1994, at which time he was not so diagnosed.

Second, Drs. Stokes and George were personally involved in the

testing, which lasted almost the whole day. Theirdetailed report
provided well-reasoned and persuasive opinions and conclusions
about Claimant's condition and the non-existence of HAVS and

vibration-induced CTS. (EX-12).

Moreover, the testing procedures performed by Drs. Stokes and
George provided a more in-depth and detailed analysis in
determining whether Claimant suffered from HAVS or vibration-
induced CTS. As noted hereinabove, the NIOSH report suggests the
following tests be performed to determine the existence of HAVS:
cold provocation, finger plethysmography, aesthesiometry, grip
force, nerve conduction and sensory acuity tests. Dr. Stokes’
assessment involved each of the aforementioned tests. (EX-12).

Dr.  Wiggins’ test assessment did not utilize each procedure
recommended in the NIOSH report. (CX-5).

Beginning with the history, Dr. Stokes recorded that Claimant
worked for Employer for nine and a half years as a rust machine
operator. (EX-12, p. 1). Claimant reported no previous problems
until 1994 or 1995 when his hands began to swell and he experienced
pain and numbness. Id __. At the direction of Dr. George, Claimant
underwent a cold provocation test, a photo plethysmography test and
Doppler Flow Study, which were performed to determine whether there
was blood flow to Claimant’s digits. (EX-12, pp. 11-14). These
exams resulted normally. Claimant also underwent EMG and nerve
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conduction studies, which indicated moderate  underlying diabetic
neuropathy. (EX-12, p. 2). Dr. Fleming further opined that the

diabetic neuropathy might account for the majority of Claimant’'s

symptoms. Id __. The x-rays revealed no abnormalities. (EX-12, p.

5). Finally, grip strength was measured as well. (EX-12, pp. 8-

10). In light of all the tests performed, it is clear that Drs.

Stokes and George were thorough and their well-reasoned medical
opinions and conclusions  were based on objective data and findings.

Finally, with respect to Dr. Wiggins’ testing procedures, he
conducted a physical exam, nerve conduction  studies, sensorineural
tests,  vibration tests and a cold water immersion test. (CX-6, ex.
2). Although these tests, on their face, appear to be acceptable
in determining whether a patient has HAVS, the testing  protocol  of
Drs. Stokes and George provided a more in-depth and detailed
analysis of the various conditions associated with making a
determination of HAVS: the vascular, sensory and musculo-skeletal
conditions of Claimant. (EX-12). Dr. George took a vascular
history, a smoking history, blood pressure studies and conducted
multiple vascular tests in assessing Claimant's condition. Dr.
Fleming performed an EMG and nerve conduction studies during the
sensorineural testing portion. Tests performed in the musculo-
skeletal assessment included the grip testing and range of motion
testing. Additionally, an initial physical exam was performed and
a summary station was established where Claimant returned to Dr.
Stokes for a review of the test results. In light of the
foregoing, I find Drs. Stokes and George's opinions and conclusions
are more persuasive based on the more comprehensive test
assessment. Therefore, | find and conclude that the well-founded
opinions of Drs. Stokes and George clearly establish that Claimant

does not have HAVS or vibration-induced CTS. Thus, Employer has
been successful in  rebutting Claimant’s prima facie claim for
compensation by presenting specific and comprehensive medical
evidence  establishing the non-existence of HAVS and vibration-
induced CTS.

4. Causation

If the presumption is rebutted, the administrative law judge
must weigh all of the evidence contained in the record and resolve
the causation issue based on the record as a whole. See Devine v.
Atlantic Container Lines, G.I.E. , 23 BRBS 279 (1990); Director
OWCP v. Greenwich Collieries , supra

I find that although Claimant  suffered from numbness and
tingling in his hands and fingers, the medical evidence of record,
as more fully explicated above, fails  to establish that Claimant
suffered from HAVS or vibration-induced CTS. In fact, it was
opined by Drs. Stokes, George and Fleming that Claimant's symptoms
were a result of his diabetic neuropathy. Furthermore, the medical
evidence failed to established that this condition was causally
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related to his employment with Employer.

Moreover, | find that the medical opinions of Drs. Stokes,
George and Fleming, given their paramount qualifications in the
field of orthopaedic surgery, vascular medicine and neurology,
particularly as their practice relates to the hand and surgery
thereof, unequivocally and definitively establish that Claimant
does not suffer from HAVS or vibration-induced CTS and that no
relationship exists between his injury and his employment with
Employer. | further find that Claimant’s alleged use of vibratory
tools did not cause his injury, nor aggravate, accelerate or
combine with an underlying condition to form the basis of his

present complaints.

Thus, weighing all of the medical evidence of record, as well
as Claimant's credible testimony, | find and conclude that Employer
has successfully produced  specific and comprehensive medical

evidence , namely findings  which were based on extensive testing and
objective medical data obtained through such testing, that refute

the existence of HAVS or vibration-induced CTS and any connection

between Claimant’s injury and his employment.

Thus, after reviewing all of the evidence of record, I find
and conclude that Claimant does not suffer from HAVSor vibration-
induced CTSand that no causal connection exists between Claimant’'s
diabetic neuropathy and his employment.

Having so concluded, the issues of the nature and extent of
Claimant’'s injury, Section 33 effect, penalties  and attorney’s fees
are rendered moot and need not be addressed in this Decision and
Order.

V. ORDER

It is therefore ordered that the claim of Willie J. Steward be
DENIED.

ORDEREDhiIs day of August, 1999, at Metairie, Louisiana.

LEE J. ROMERO, JR.
Administrative Law Judge



